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ders lead to the conclusion that the 1981
murder was accidental (as Appellant tes-
tified) and the instant murder was inten-
tional. The fact that the 1981 Stubbs
murder was accidental is further but-
tressed by the fact that Appellant tried
to use a paint scraper to perform a tra-
cheotomy on the victim, and he pled
guilty to homicide of the third degree.
On the other hand, the puncture wounds
on Thomas had nothing to [do] with an
attempt to restore life. Moreover, the
ligature marks on Thomas’ neck indicate
intentional murder. Thus, the Common-
wealth offered third degree murder in
one case and sought to prove first degree
murder in the other. Clearly, the Com-
monwealth recognized that the murders
were different just as a paint scraper and
a fork are unusual and unique, and they
were employed in such different ways so
as not to indicate that the same person
necessarily committed the murders.
(Majority at 553).
The fact that, unlike Karen Stubbs, Andrea
Thomas was strangled by ligature is a rele-
vant dissimilarity. Likewise, the fact that
Karen Stubbs was stabbed in the neck, and
Andrea Thomas was stabbed in the back is
relevant in considering the admissibility of
the prior crime.

However, the majority’s conclusion that
Karen Stubbs was accidentally murdered,
or that the stab wounds she suffered were
caused by appellant in an attempt to re-
store life is not sound. The majority’s acci-
dental murder theory is premised on noth-
ing more than appellant’s unbelievable, un-
supportable, and never before accepted as-
sertions that the stab wounds were caused
by an attempted tracheotomy following an
accidental strangulation. Further, there is
no basis for construing Hawkins’ prior plea
to murder in the third degree as evidence
that the Commonwealth somehow recog-
nized the Stubbs murder was accidental.
The majority is speculating as to why the
Commonwealth offered a plea bargain.

Appellant argues that the connection be-
tween the two murders is weakened by the
fact that the two crimes were eommitted

4. Indeed, Hawkins was charged with first de-
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nine years apart in different counties. In
considering the issue of remoteness, we
have held that the length of time between
crimes is, “but another factor to be consid-
ered in determining if the prior crime tends
to show that the same person committed
both crimes.” Commonwealth v. Shively
492 Pa. at 416, 424 A.2d at 1259 (1981).
First, the length of time decreases in sig-
nificance considering that appellant spent
six of the nine intervening years incarcerat-
ed. Second, when measured against all the
similarities, the gap between murders does
not alter the logical connection between the
two crimes. In addition, the fact that the
first murder occurred in Berks County
while the second occurred in Montgomery
County reflects the appellant’s change in
residence, and not a change in his modus
operandi.

Finally, I would not require the Common-
wealth to present “evidence ... of serial
killings or a sophisticated profile that ap-
plies to Appellant.” (Majority at 553).
This is simply not a prerequisite to admit-
ting evidence of prior crimes. Accordingly,
I would find the trial court did not err in
admitting evidence of the prior Stubbs
murder.

I dissent.

NIX, CJ., and CAPPY, J., join this
dissent.

O & KEY NUMBER SYSTEM

—“nmE

COMMONWEALTH of Pennsylvania,
Appellee,

v.
William R. MARTIN, Appellant.
Supreme Court of Pennsylvania.

Argued Dec. 8, 1992.
Decided June 8, 1993.
Reagument Denied July 20, 1993.

Defendant was convicted of criminal
attempt and conspiracy to commit viola-

gree murder.



COM. v. MARTIN Pa.

557

Cite as 626 A.2d 556 (Pa. 1993)

tions of narcotics law, in the Court of Com-
mon Pleas, Montgomery County, No. 3989-
89, Marjorie C. Lawrence, J. Appeal was
taken. The Superior Court, No. 1903 Phila-
delphia 1990, 411 Pa.Super. 667, 593 A.2d
913, affirmed. Appeal was taken. The
Supreme Court, No. 10 E.D. Appeal Docket
1992, Flaherty, J., held that: (1) probable
cause was necessary before drug suspect
could be subjected to canine sniff test for
presence of drugs; (2) if test indicated
drugs were present, search warrant was
required to be obtained before further
searches were conducted; and (3) because
procedure was not followed, conviction
must be reversed.

Reversed and remanded.

Cappy, J., joined majority opinion and
filed concurring opinion.

Papadakos, J., dissented and filed opin-
ion.

Montemuro, J., dissented and filed
opinion in which Larsen and Papadakos,
JJ., joined.

1. Drugs and Narcotics ¢185.5

Canine “sniff search” for drugs may
be carried out on basis of an articulated
“reasonable suspicion” that object being
searched contains drugs; showing of prob-
able cause is not required. Const. Art. 1,
§ 8.

2. Searches and Seizures €26

Main objective of constitutional protec-
tion against searches and seizures is pro-
tection of privacy, rather than property.
Const. Art. 1, § 8.

3. Searches and Seizures €26

Although privacy interest protected by
state constitutional limitations on searches
and seizures may relate both to property
and to one’s person, invasion of one’s per-
son is, in usual case, more severe intrusion
on privacy interest than invasion of proper-
ty. Const. Art. 1, § 8.

4. Drugs and Narcotics ¢185.5
Probable cause to believe that canine

search of person will produce contraband

or evidence of crime is required before

sniff search of person can be conducted.
Const. Art. 1, § 8.

5. Drugs and Narcotics ¢=184(1)

Once police have probable cause to be-
lieve that canine search of person will pro-
duce contraband or evidence of crime, and
sniff search by canine has been conducted
pursuant to that probable cause, before
any further search of suspect’s person be-
yond a “Terry search” for weapons may be
conducted, police must secure search war-
rant and may detain suspect for reasonable
time while warrant is sought. Const. Art.
1, § 8. '

6. Drugs and Narcotics ¢=185.5

Canine sniff test of satchel being car-
ried by drug suspect from restaurant was
not based upon probable cause to believe
that satchel contained drugs; all that had
been observed was man taking satchel into
restaurant and joining other men, passing
of satchel from person-to-person with sus-
pect apparently placing arm inside satchel,
general furtive behavior of persons, giving
of what appeared to be celebratory toast,
and discovery of presence of small quantity
of marijuana on one of the participants
after he left restaurant. Const. Art. 1, § 8.

7. Drugs and Narcotics ¢~185.5

Assuming that reasonable cause had
existed for sniff test of satchel being car-
ried by drug suspect as he left restaurant,
state constitutional prohibition against un-
lawful searches and seizures would still be
violated; necessary search warrant had not
been first obtained. Const. Art. 1, § 8.

Seth Jamison, Pamela W. Higgins (of
counsel), David Rudovsky, Philadelphia, for
appellant.

Mary MacNeil Killinger, Chief, Appeals
Div., James W. Staerk, Norristown, for ap-
pellee.

Before NIX, C.J., and LARSEN,
FLAHERTY, ZAPPALA, PAPADAKOS,
CAPPY and MONTEMURO, JJ.
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OPINION OF THE COURT
FLAHERTY, Justice.

The questions raised by this case are
whether police acted lawfully in utilizing a
trained dog to sniff appellant Martin’s sat-
chel for the presence of illegal drugs; and
whether police were required, after the dog
had alerted to the presence of drugs, to
secure a search warrant before they could
open the satchel and examine its contents.

On June 27, 1989 five members of the
Montgomery County narcotics enforcement
team were having lunch in a restaurant in
King of Prussia, Pennsylvania. At approx-
imately 1:55 p.m., two men entered the
restaurant and were seated. One of them
carried a black satchel with an antenna
protruding. The men sat at the table brief-
ly, then moved two or three feet to another
table, where, without prior greeting or con-
versation, they joined two other men who
were already seated at the second table.
One of the men already seated was appel-
lant Martin. The men talked, one of them
looked under the table, and one of them
went to the telephone area, where he was
observed talking on the telephone.

While one of the four men was on the
telephone, two women were seated at the
first table, near the men. The men stopped
talking, got up, and moved to another table
in a remote unoccupied section of the res-
taurant. At approximately 2:10 p.m,,
drinks were served and the man with the
black satchel placed it on the table and
pushed it across to Martin while looking
around in what police characterized as a
suspicious manner. Martin, who also was
looking around “furtively,” took the sat-
chel and placed it on his lap. Martin’s
hands were not visible to the detectives,
but he looked down at the satchel and his
arm movements suggested that he might
have placed them in the satchel. Martin
then placed the satchel on the table and
pushed it back to the first man. The men
then raised their glasses as if making a
toast. The detectives believed at this point
that a drug deal was in progress and that
the toast was the consummation of the
deal.
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The detectives communicated their suspi-
cions to the Upper Marion Police and re-
quested that additional officers be posi-
tioned outside the restaurant and out of
sight. They also requested that their
trained drug detection dog be transported
to a location near the restaurant.

Police noticed that one of the suspects
was wearing a beeper. At approximately
2:30 p.m., two of the suspected drug deal-
ers, not Martin, exited the restaurant and
approached a black Ford that was parked
in the lot. One of the men opened the
trunk and the other retrieved a small
brown gym bag from the trunk. The two
shook hands and the one who had retrieved
the bag entered a taxi and left. The man
who had opened the trunk returned to the
restaurant, where he rejoined Martin and
the other man.

Other police units stopped the taxi within
several miles of the restaurant. They did
not place the occupant under arrest, but
merely stated that they had questions
about what the occupant had been doing at
the restaurant. The man answered that he
was visiting from Michigan, that he had
met a friend at the restaurant, and that he
was now on his way to the airport to return
to Michigan. After being advised of his
rights, the occupant of the taxi consented
to a search of his person and belongings.
The search revealed a small amount of
marijuana. The police radioed this infor-
mation to the detectives at the restaurant
and placed the man who had been searched
under arrest.

At approximately 2:55 p.m., the three
men remaining in the restaurant left their
table, exited the restaurant, and ap-
proached the same Ford automobile parked
in the lot. Each man carried a satchel. As
the men prepared to enter the vehicle, de-
tectives approached, guns drawn but at
their sides, and indicated that they wanted
to know what had occurred in the restau-
rant. Martin was directed to place his
brown satchel on the ground. One of the
detectives then directed the trained dog to
perform a sniff search of Martin’s brown
satchel. The dog indicated to its handler
that the satchel contained drugs. There-
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upon, one of the detectives opened the sat-
chel and found a small quantity of marijua-
na, an address book, and $70,500 in consec-
utively numbered $100 bills. Martin was
then arrested.

The dog then sniffed the car and alerted
to the trunk area. Subsequent search of
the trunk revealed thirty-eight pounds of
marijuana in bricks. The remaining two
men were then placed under arrest.

Martin was brought to trial on February
1, 1990, before the Court of Common Pleas
of Montgomery County, sitting without a
jury, and was convicted of criminal attempt
and conspiracy to commit violations of the
narcotics law. Post trial motions were de-
nied, sentence was imposed, and a timely
appeal was taken to Superior Court. Supe-
rior Court affirmed, 411 Pa.Super. 667, 593
A.2d 913 and we granted allowance of ap-
peal for the purpose of examining the con-
stitutionality of the search of Martin’s sat-
chel.

The trial court reasoned that the canine
sniff was supported by “reasonable suspi-
cion” that a crime was in progress, and
thus, met the requirements of Common-
wealth v. Johnston, 515 Pa. 454, 530 A.2d
74 (1987). The court also held that the
search of the bag was lawful because the
cumulative observations of the detectives
in the restaurant and the canine alert es-
tablished probable cause to believe that
drugs would be found in the satchel. The
search was properly conducted without a
warrant, according to the trial court, be-
cause it was conducted incident to a lawful
arrest and exigent circumstances existed.

Superior Court also believed that the po-
lice possessed a reasonable suspicion of
criminal activity. The suspicion was based
on the men moving to different tables, fur-
tive looks, passing the satchel, the celebra-
tory toast, and the arrest of the man in the
taxi, who had a small amount of marijuana.
On the basis of this reasonable suspicion,
according to Superior Court, Martin was
properly subject to an investigatory deten-
tion, and since his satchel may have con-
tained drugs or a weapon, it was proper to
direct Martin to place the satchel on the

ground and to conduct the canine sniff
626 A.2d —14

search of the satchel. Superior Court then
concluded that the dog’s alert to the sat-
chel coupled with the suspicious behavior
of the men constituted probable cause to
search the satchel. Exigent circumstances
existed in that Martin and his companions
would have left the scene if police had been
required to obtain a search warrant.
Hence, police, according to Superior Court,
were permitted to open the satchel.

In Commonwealth v. Johnston, 515 Pa.
454, 530 A.2d 74 (1987), we held that use of
a trained dog to sniff for the presence of
drugs was, under Article 1, Section 8 of the
Pennsylvania Constitution, a search. The
search in Johnston concerned a storage
locker, a place, and we specifically indicat-
ed:

We are not called upon to decide in this

case whether the same rules we have

established today apply to a canine
search of a person instead of a place. ...

515 Pa. at 467 n. 5, 530 A.2d at 80 n. 5.
The rules set down in Johnston were that
in order for police to conduct a canine
search of a place, they must be able to
articulate reasonable grounds for believing
that drugs may be present in the place they
seek to test; and they must be lawfully
present in the place where the canine sniff
is conducted. The first question in this
case is whether these rules also apply to a
canine search of a person.

[1] Article I, Section 8 of the Pennsyl-
vania Constitution provides:

The people shall be secure in their per-
sons, houses, papers and possessions
from unreasonable searches and sei-
zures, and no warrant to search any
place or to seize any person or things
shall issue without describing them as
nearly as may be, nor without probable
cause, supported by oath or affirmation
subscribed to by the affiant.

Although the federal courts do not consider
a canine sniff search a “search” for Fourth
Amendment purposes, see United States v.
Place, 462 U.S. 696, 103 S.Ct. 2637, 77
L.Ed.2d 110 (1983), we held in Johnston
that a canine sniff is a search under Article
I, Section 8 of the Pennsylvania Constitu-
tion, but because it involves a minimal in-
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trusion and is directed to a compelling state
interest in eradicating illegal trafficking in

drugs, the sniff search may be carried out_

on the basis of an articulated “reasonable
suspicion,” not probable cause. We saw
this as a constitutional middle ground be-
tween requiring probable cause to believe
that a crime has been or is being committed
or that contraband or evidence of a crime
will be discovered, and requiring nothing at
all before police would be permitted to con-
duct a sniff search.

[2,3] This middle ground approach was
acceptable in Johnston because police in-
trusion was minimal, because the intrusion
was directed solely at contraband drugs,
and because much of the law enforcement
utility of drug detection dogs would be lost
if full-blown warrant procedures were re-
quired. Id. 515 Pa. at 465, 530 A.2d at 79.
In this case, however, the search is that of
a person, not a place, and accordingly, we
believe that different interests are implicat-
ed. We agree with the United States Su-
preme Court that “the ‘principal’ object of
the [Fourth] Amendment is the protection
of privacy rather than property....” Sol-
dal v. Cook County, — U.S. —, 113

1. We do not mean to diminish in any manner
the protection which the Fourth Amendment
and the Pennsylvania Constitution offer posses-
sory interests in property, which interests may
be offended by governmental seizures of proper-
ty even in cases in which the privacy interest is
not implicated, see Soldal, but we do wish to
emphasize the importance of a citizen's right to
be secure against unreasonable governmental
invasions of his person.

2. In United States v. Place, 462 U.S. 696, 714-15,
103 S.Ct. 2637, 2648-49, 77 L.Ed.2d 110, 125-26
(1983), Mr. Justice Brennan (concurring in the
result) writes of Terry:

It is clear that Terry, and the cases that
followed it, permit only brief investigative
stops and extremely limited searches based on
reasonable suspicion. They do not provide
the police with a commission to employ what-
ever investigative techniques they deem ap-
propriate. As I stated in Florida v. Royer,
“[t]he scope of a Terry-type ‘investigative' stop
and an attendant search must be extremely
limited or the Terry exception would ‘swallow
the general rule that Fourth Amendment sei-
zures [and searches] are “reasonable” only if
based on probable cause....

* %* * * * *
Terry and the cases that followed it authorize
a brief “investigative” stop of an individual
based on reasonable suspicion and a limited
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S.Ct. 538, 121 L.Ed.2d 450 (1992), citing
Warden, Maryland Penitentiary v. Hay-
den, 387 U.S. 294, 87 S.Ct. 1642, 18 L.Ed.2d
782 (1967). Further, although privacy may
relate both to property and to one’s person,
an invasion of one’s person is, in the usual
case, more severe intrusion on one’s priva-
cy interest than an invasion of one’s prop-
erty.!

[4,5] Because the search in this case
involved Martin’s person, we believe that in
addition to being lawfully in place at the
time of the search, the police must have
probable cause to believe that a canine
search of a person will produce contraband
or evidence of a crime. Reasonable suspi-
cion of criminal activity will not suffice.
Moreover, because the intrusion concerns
the person, we also hold that once the
police have probable cause and a sniff
search has been conducted pursuant to that
probable cause, before any search, beyond
that permitted by Terry v. Ohio, 392 U.S.
1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968) may
be conducted (patting down outer garments
to check for weapons upon reasonable sus-
picion that the suspect may be armed),? the
police must secure a search warrant and

search for weapons if the officer reasonably
suspects that the individual is armed and pres-
ently dangerous. The purpose of this brief
stop is “to determine [the individual’s] identi-
ty or to maintain the status quo momentarily
while obtaining more information.... Any-
thing more than a brief stop must be based on
consent or probable cause.” ... During the
course of this stop, “the suspect must not be
moved or asked to move more than a short
distance; physical searches are permitted
only to the extent necessary to protect the
police officers involved during the encounter;
and, most importantly, the suspect must be
free to leave after a short time and to decline
to answer the questions put to him.... Itis
true that Terry stops may involve seizures of
personal effects incidental to the seizure of
the person involved. Obviously, an officer
cannot seize a person without also seizing the
personal effects that the individual has in his
possession at the time. But there is a differ-
ence between incidental seizures of personal
effects and seizures of property independent
of the seizure of the person.
(Citations omitted).
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they may detain the suspect for a reason-
able time while the warrant is sought.?

We are mindful that government has a
compelling interest in eliminating the flow
of illegal drugs into our society, and we do
not seek to frustrate the effort to rid soci-
ety of this scourge. But all things are not
permissible even in the pursuit of a compel-
ling state interest. The Constitution does
not cease to exist merely because the gov-
ernment’s interest is compelling. A police
state does not arise whenever crime gets
out of hand. In fact, all today’s holding
requires is what police should themselves
insist on: probable cause to believe that a
crime has been committed or contraband is
to be found before there is a police intru-
sion, beyond that permitted by Johnston
and Terry, into one’s person. As we stated
in Johnston, a free society cannot remain
free if police may use drug detection dogs
or any other crime detection device without
restraint. The restraint which we today
impose on the use of drug detection dog
searches of persons is modest enough, in
light of our constitutional mandate.

[6,71 Applying these requirements to
this case, the search fails constitutional
muster. First, although it may be that
there was reasonable suspicion of criminal
activity on the facts of this case,* there was
no probable cause. But even assuming
probable cause, which would validate the
sniff search, police did not secure a war-
rant to conduct the actual search of the

3. Of course, the suspect may consent to a
search, in which case there would be no need
for a warrant.

We are aware of the view that allowing the
search without a warrant would be less intru-
sive than seizing the person of the suspect while
a magistrate decides whether the search should
be conducted at all. It is our view, however,
that in the event the suspect wishes to resist the
search by refusing to consent, the propriety of a
search is best determined by a magistrate. In
the words of Mr. Justice Jackson, “when the
right of privacy must reasonably yield to the
right of search is, as a rule, to be decided by a
judicial officer, not by a policeman or govern-
ment enforcement agent.” Johnson v. United
States, 333 U.S. 10, 13-14, 68 S.Ct. 367, 369, 92
L.Ed. 436, 440 (1947).

4. The trial court, which found that the detec-
tives had reasonable grounds for the search,
stated:

satchel. It was error, therefore, to admit
into evidence that which was seized as a
result of the illegal search.

Reversed and remanded for a new trial.

CAPPY, J., joins the majority opinion and
files a concurring opinion.

PAPADAKOS, J., files a dissenting
opinion.

MONTEMURO, J. files a dissenting
opinion which is joined by LARSEN and
PAPADAKOS, JJ.

CAPPY, Justice, concurring.

I concur and join in the opinion of the
majority, but write separately to specifical-
ly address my view on the main issue con-
tained therein.

The pivotal issue which must be resolved
is whether Article 1, Section 8 of the Penn-
sylvania Constitution authorizes a canine
sniff search of a person based only upon
reasonable suspicion that a crime is in
progress. In other words, should we ex-
tend the premise of Commonwealth v.
Johnston, 515 Pa. 454, 530 A.2d 74 (1987),
which sanctioned canine sniff searches of
places based upon reasonable suspicion, to
searches of the person? It is axiomatic
that a “canine sniff” is a search in Pennsyl-
vania. Johnston 515 Pa. at 464-66, 530
A.2d at 79.

There can be no doubt the satchel Emery
carried into the restaurant played a critical
role in the detectives’ observations. It was
the passing of that satchel back and forth
across a table in a surreptitious manner and
its concealment underneath the table, after
which a toast was made, which formed the
foundation of the detectives’ reasonable suspi-
cions that drug activity was in progress. Sig-
nificantly, the satchel was passed to Defen-
dant who appeared to be doing something
with it in his lap, although the detectives
could not determine exactly what that was.

Slip Op. at 20.

Although this summary of the facts upon
which the detectives relied is accurate, neither
the facts of this case nor suspicion generally
constitutes probable cause to believe that a
crime is being committed.
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Mr. Justice Papadakos, in his dissent,
asserts that a satchel is an object and not a
person and sees Johnston as controlling.
However, in my view, the conclusion
reached by Mr. Justice Papadakos conve-
niently dismisses the fact that, in the case
sub judice, the satchel was being carried
by the appellant up until the point where
the police approached with guns drawn and
ordered that the satchel be placed on the
ground, at which point the satchel became
detached from the person and subject to a
sniff search under Johnston. Thus, if the
location to which the police force a person
to place an object is to be determinative,
would not the same be true of a purse, a
breast pocket wallet, or a coat being car-
ried by the suspect? The fact that the
police intervened based only upon reason-
able suspicion must be given great consid-
eration when resolving issues of constitu-
tional proportion.

Mr. Justice Montemuro, in his dissent,
asserts that the majority by requiring prob-
able cause for a canine sniff of a person,
places an ‘“‘unwarranted restraint upon law
enforcement.” (Dissenting Opinion, Mon-
temuro, J. at p. 564). In contrast, I view
the majority opinion as creating an option
for the police and a potential layer of pro-
tection from search for the innocent citizen.
Obviously, if the government has probable
cause on which to act initially, it may do so
under the normal rules existing. On the
other hand, where there is probable cause
initially, the police may want to be even
more sure of their conclusion, which is by
definition “probable,” by adding to the fac-
tual basis with the results of a canine sniff.
Probable cause is not set in stone, it is a set
of circumstances which create an inference
that a thing more “probably” may be found
in a given location. The choice of adding
facts which may further a finding of proba-
ble cause is clearly for the government to
make and even though a redundancy may
occur, it potentially offers the police a

1. Where the police believed they had probable
cause initially, a canine sniff search may sup-
port their original conclusion. But it may also
undermine it if the results are negative. Such a
negative response might then impact upon the
initial probable cause determination, although a
negative response might on some occasions be
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stronger set of facts on which to act while
at the same time offering the innocent citi-
zen an additional layer of protection from
intrusive government action. As this is the
intent of the majority, I am in accord.!

In my view, it is the nature of the gov-
ernmental intrusion on which we must fo-
cus. We must begin with the fundamental
premise that Article 1, Section 8 requires
that a citizen be free of unreasonable
search and seizure unless there is probable
cause to believe that criminal activity is
afoot. A limited exception to that basic
and fundamental premise was carved out in
Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20
L.Ed.2d 889 (1968). In Terry a balance
was struck between the governmental in-
terest and the limited intrusion upon the
citizen. A “Terry” stop is justified due to
the brief nature of the encounter, the mini-
mal intrusion upon the individual and the
need for swift police action in a manner
consistent with protecting the officer’s
safety.

The rationale supporting the limited stop
and frisk exception outlined in Terry was
carefully considered by the Court in Jokn-
ston. The Court found that the exigencies
which support a “Terry” stop were not
present in Johnston. The Court then went
on to strike a balance between the minimal
intrusion to the citizen caused by permit-
ting a canine sniff search of a place when
compared to the government’s need to com-
bat the flow of illicit drugs throughout
society, and concluded that on the facts of
that particular case, the sniff search was
permissible upon reasonable suspicion.

I would agree that a sniff search of a
place is less offensive and minimally intru-
sive to the person when compared to the
governmental interest at stake. However,
sooner or later, the question of when the
exception becomes the rule must be ad-

discounted on the basis of the imperfect nose of
“man’s best friend.” Certainly a negative sniff
might have some effect upon a magistrate later
reviewing the request for a warrant upon the
entire set of facts. However, whatever the ulti-
mate result, clearly it is the government'’s choice
as to whether to utilize this option.
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dressed. For me, it is here where we must
draw the line in the sand.

In my view, Article 1, Section 8 of the
Pennsylvania Constitution should assure
citizens within the confines of our borders
that, absent probable cause to believe crim-
inal activity is afoot, they are safe from the
probing noses of canine carnivores, trained
or otherwise. To reason that absent proba-
ble cause, a dog, cat, or any other animal
sniffing a person or the personal belong-
ings which that citizen is carrying, is any-
thing other than an insufferable intrusion,
is in my view, unacceptable. Although the
so called “war on drugs” is of grave impor-
tance to every citizen, we should not sacri-
fice in its name every vestige of human
dignity and privacy so preciously preserved
by our founding fathers.

In the case sub judice, it is agreed by all
parties that the police lacked probable
cause to search or to arrest. Acting on
“reasonable suspicion” that a crime was in
progress, the police approached the appel-
lant with guns drawn and ordered that he
place the personal belongings which he was
carrying onto the ground in order to sub-
ject it to a canine sniff search. I see that
as no different than ordering a man or
woman to place his or her purse, wallet or
coat on the ground for sniffing. I agree
with the majority that the governmental
interest involved does not outweigh the citi-
zens interest to be free from search and
seizures unless based upon probable cause,
when it involves the search of the person or
the personal belongings which that person
is carrying. More importantly, to me a
canine sniff search of that person, absent
probable cause, is per se unreasonable.

Much has been compromised in the name
of the war on drugs. But let it ring clear
that in Pennsylvania, no matter how well
intended or compelling the government in-
terest in ridding ourselves of the illicit drug
trade, our unwavering belief in the sanctity
and integrity of personal privacy constrains
us to conclude that no citizen should be
subjected to a governmental intrusion of
this nature, absent probable cause.

For these reasons, I join the opinion of
the majority.

PAPADAKOS, Justice, dissenting.

Since it is clear to me that a satchel is a
“thing” and not a “person” and I will not
paraphrase the law of realty (that anything
attached to realty is realty) so that the
sniff law will read that anything attached
to the person is person, I join in the dissent
authored so ably by Mr. Justice Montemu-
ro.

MONTEMURO, Justice, dissenting.

Today the majority has placed a choke
collar on law enforcement and pulled it
tight. 1 dissent.

The majority distinguishes Common-
wealth v. Johnston finding that the sniff
search of Martin’s person struck at the
core of the privacy interests protected by
our Constitution. However, the majority
has failed to explain how the search of
Martin’s satchel constitutes a search of
Martin’s person. Equally significant, the
majority has neglected to explain how the
search of this personal possession was
more intrusive than the sniff search per-
mitted in Joknston.

In Johnston we held that a canine sniff
is a search within the meaning of Article I,
section 8 of our Constitution. However,
we recognized that the lack of intrusive-
ness of a sniff search coupled with the
compelling governmental need made it ap-
propriate to depart from the usual probable
cause requirement. Thus, a constitutional
middle ground was established that permit-
ted a warrantless canine sniff search if the
search was supported by reasonable suspi-
cion. Since I believe that the reasonable
suspicion standard also should apply to the
facts of this case, I dissent.

The foundation of the majority’s holding
is the conclusory assertion, “[blecause the
search in this case involved Martin’s per-
son, we believe that in addition to lawfully
being in place at the time of the search, the
police must have probable cause.” (Majori-
ty at 560). Although, I disagree with the
majority’s assertion and the concurring
opinion’s analysis that a seizure of a sat-
chel is a search of a person, focusing on
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nomenclature misses the point. The rea-
sonableness of a search is not determined
by the name we affix to a particular intru-
sion. Rather, the proper focus of our in-
quiry should on be the scope and degree of
the intrusion. A search of a personal ef-
fect may, under certain circumstances, be
more intrusive than a search of a place.
However, this fact does not automatically
trigger the traditional probable cause anal-
ysis. For example, under appropriate cir-
cumstances limited searches and seizures
of one’s person with less than probable
cause are permitted. See, e.g., Terry .
Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d
889 (1968). Thus, the fact that a different
interest is implicated in the present case
merely begs the question of whether this
difference requires a departure from the
standard set forth in Johnston.

The proper analysis focuses on whether
the sniff search of a satchel is a more
severe intrusion than the sniff search of a
commercial storage facility permitted in
Johnston. In discussing the intrusiveness
of such a sniff search, this court stated:

a canine sniff-search is inherently less

intrusive upon an individual’s privacy

than other searches such as wiretapping
or rummaging through one’s luggage; it
is unlikely to intrude except marginally
upon innocent persons; and an individu-
al’s interest in being free from police
harassment, annoyance, inconvenience
and humiliation is reasonably certain of
protection if the police must have a rea-
son before they may, in the circum-
stances of this case, utilize a narcotics
detection dog.

Johnston 515 Pa. at 466, 530 A.2d at 80.

Here, the police, while conducting a brief
investigatory stop, directed a drug detec-
tion dog to sniff a satchel that was placed
on the ground. The present search, like
the one in Johnston, implicated privacy in-
terests protected by our constitution in an
inherently less intrusive manner than a tra-

1. United States v. Beale, 674 F.2d 1327 (9th Cir.
1982) (“Beale I") was vacated at 463 U.S. 1202
in light of United States v. Place, 462 U.S. 696,
103 S.Ct. 2637, 77 L.Ed.2d 110 (1983). In United
States v. Beale, 736 F.2d 1289 (9th Cir.1984)
(“Beale II") the court determined that a canine

626 ATLANTIC REPORTER, 2d SERIES

ditional search. The sniff search only pro-
vided police with the limited information of
whether contraband was present, and
therefore was unlikely to intrude, except
marginally, upon an innocent person’s
rights. The additional inconvenience of a
brief sniff search conducted during a valid
investigatory stop was minimal. Further,
the subject of the investigation was reason-
ably protected from police harassment, an-
noyance and humiliation since both the in-
vestigatory stop and the canine sniff were
supported by reasonable suspicion. Thus,
the limited intrusion in the present case
was not qualitatively different from the
sniff search permitted in Johnston.

Indeed, in Johnston our Court noted its
agreement with the United States Court of
Appeals for the Ninth Circuit, which held:

the use of a canine’s keen sense of smell
to detect the presence of contraband
within personal luggage is a Fourth
Amendment intrusion, albeit a limited
one that may be conducted without a
warrant and which may be based on an
officer’s ‘founded’ or ‘articulable’ suspi-
cion rather than probable cause.

Johnston at 466, n. 3, 530 A.2d 74 quoting
United States v. Beale, 674 F.2d 1327, 1335
(9th Cir.1982).1

The majority concedes that the State’s
interest is compelling, but holds, “all things
are not permissible even in pursuit of a
compelling state interest. The Constitution
does not cease to exist merely because the
government’s interest is compelling.” (Ma-
jority at 561). I am not suggesting a cessa-
tion of constitutional rights, but rather that
a dog sniff of a satchel based on reason-
able suspicion falls within the constitution-
al framework set forth in Joknston. Fur-
ther, I cannot equate the minimal intrusion
of a dog sniffing for odors emanating from
William Martin’s satchel with a societal
sacrifice of “every vestige of human digni-
ty and privacy so preciously preserved by

sniff search of personal luggage did not consti-
tute a search implicating the fourth amendment.
This subsequent case history, which occurred
prior to Johnston, does not change the fact that
the Johnston Court found the rationale ex-
pressed in Beale I to be persuasive.
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our founding fathers.” (Concurring Opin-

ion Cappy, J. at 563).

The effect of this unwarranted restraint
on law enforcement will not be, “modest
enough, in light of our constitutional man-
date” (Majority at 561), and the procedure
set forth does not create ‘‘a potential layer
of protection from search for the innocent
citizen.” (Concurring Opinion, Cappy, J. at
562). In fact, the only possible result
would be the elimination of the use of dogs
trained in narcotics detection.

Under the majority’s standard, the police
must have probable cause to believe the
satchel contains contraband before con-
ducting a sniff search. If the dog sniff
indicates the presence of drugs, then noth-
ing has been gained because the police
already had probable cause to believe that
the satchel contained contraband. Howev-
er, if the dog sniff does not indicate the
presence of drugs, then the police are in a
quandary. As Justice Cappy’s concurring
opinion points out, depending on the facts
of the case, the probable cause determina-
tion may be undermined. (Concurring
Opinion, Cappy, J. at 562 n. 1). At the very
least, the evidence of probable cause would
be equivocal. It stands to reason that the
police will not use a technique, which they
are not required to use, that could only
work to undermine their law enforcement
efforts. Therefore, I do not view the ma-
jority as creating “a potential layer of pro-
tection.” Instead the police are told to
discard an unintrusive tool that was uti-
lized to meet a compelling need.

Unfortunately, the error of the majori-
ty’s holding runs deeper than an imprudent
departure from precedent. The majority
has also given law enforcement officers
questionable guidance on how to conduct
an arrest subsequent to a canine sniff
search. The court states:

once the police have probable cause and

a sniff search has been conducted pursu-

ant to probable cause, before any search,

beyond that permitted by Terry v. Ohio,

392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889

(1968) may be conducted (patting down

outer [garments] to check for weapons

upon reasonable suspicion that the sus-

pect may be armed), the police must se-
cure a search warrant and they may de-
tain the suspect for a reasonable time
while the warrant is sought.

(Majority at 560-561).

After the police have conducted a sniff
search pursuant to probable cause, which
now informs them a second time that they
have probable cause to conduct a search,
the police are also told, “before any search,
beyond that permitted by Terry v. Okhio ...
may be conducted ... the police must se-
cure a search warrant and they may detain
the suspect for a reasonable time while a
warrant is sought.” (Majority at 560-561).
If the police wish to seize an object, pursu-
ant to probable cause in order to obtain a
search warrant, they are certainly entitled
to do so. However, a detention of the
suspect that goes beyond the scope of a
brief investigatory stop is an arrest. Thus,
the police are instructed to conduct a use-
less dog sniff, and then to arrest the sus-
pect, but at the same time are told not to
conduct a search incident to a lawful ar-
rest. Rather the new hybrid procedure is
to arrest appellant, and then conduct noth-
ing more than a Terry frisk.

From this procedure the majority deduc-
es its alternate holding that, “even assum-
ing probable cause, which would validate
the sniff search, police did not secure a
warrant to conduct the actual search of the
satchel.” (Majority at 561). This conclu-
sion exalts form over substance. Once the
drug detection canine alerted the police
that the satchel contained contraband, the
police had probable cause to arrest. The
contemporaneous search of the satchel,
which was at Martin’s feet at the time of
the search, was a proper search incident to
a lawful arrest.

I do not find it significant that Martin
was not verbally advised that he was under
arrest until after the search of the satchel,
since at the time the dog alerted the police
to the presence of contraband, the police
had probable cause to arrest. In Com-
monwealth v. Trenge, 305 Pa.Super. 386,
451 A.2d 701 (1982), the Superior Court
explained:
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a search conducted immediately prior to
an arrest is as valid as a search conduct-
ed subsequent and incident to the arrest
provided the officer had probable cause
to arrest prior to the search [and] as long
as the contraband discovered in the
search is not used as justification or
probable cause for the arrest.

Commonwealth v. Trenge, at 404, n. 8, 451
A.2d at 710, n. 8 (1982) citing Rawlings v.
Kentucky, 448 U.S. 98, 111, 100 S.Ct. 2556,
2564, 65 L.Ed.2d 633 (1980) (“Where the
formal arrest followed quickly on the heels
of the challenged search of petitioner’s per-
son, we do not believe it particularly impor-
tant that the search preceded the arrest
rather than vice versa.”); Sibron v. New
York, 392 U.S. 40, 77, 88 S.Ct. 1889, 1909,
20 L.Ed.2d 917 (1968) (Harlan, J. concur-
ring) (“There is no case in which the defen-
dant may validly say, ‘Although the officer
had a right to arrest me at the moment
when he seized me and searched my per-
son, the search is invalid because he did not
in fact arrest me until afterwards’).

Therefore, I find that the police properly
conducted a dog sniff supported by reason-
able suspicion, and then properly conducted
a search incident to a lawful arrest sup-
ported by probable cause.

I dissent.

LARSEN and PAPADAKOS, JJ., join
this dissenting opinion.
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Hotel guest brought personal injury
action against hotel for injuries sustained
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when he fell to bottom of hotel elevator
shaft. The Court of Common Pleas, Phila-
delphia County, No. 2371, Berel Caesar, J.,
awarded hotel guest $50,466 in damages,
which was two thirds of settlement amount
offered by hotel before trial, and awarded
$26,228 in delay damages for period from
one year after date cause of action accrued
to date hotel made its written offer. Hotel
appealed. The Superior Court, No. 1388
Philadelphia 1990, 408 Pa.Super. 654, 588
A.2d 566, affirmed award of delay dam-
ages, and the Supreme Court granted leave
to appeal. The Supreme Court, No. 6 E.D.
Appeal Docket 1992, Cappy, J., held that
assessment of delay damages against de-
fendant who had extended settlement offer
to plaintiff in excess of verdict was not
unconstitutional.

Affirmed.

1. Interest 14

Delay damages merely compensate
plaintiff for money that he would have
earned on his award if he had promptly
received it and also prevents defendant
from being unjustly enriched by keeping
interest that could be earned during litiga-
tion process on what is essentially plain-
tiff’s money. Rules Civ.Proc., Rule 238, 42
Pa.C.S.A.

2. Interest =14

Plaintiff cannot collect delay damages
for periods during which he or she caused
delay of trial because those are periods for
which plaintiff is partly responsible for pro-
longing time during which he or she is
denied use of his or her money. Rules
Civ.Proc., Rule 238(b)(2), 42 Pa.C.S.A.

3. Interest ¢=14

In keeping with its purpose of encour-
aging settlement, delay damage rule pro-
hibits plaintiff from collecting damages for
period after such offer has been extended.
Rules Civ.Proc., Rule 238(b)(1), 42 Pa.
CS.A.

4. Constitutional Law ¢=303
Interest ¢=3
Delay damage rule does not deny de-
fendant procedural due process for rule



